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Court of Appeals of the District of Columbia. 


No. 2818. 

District of Columbia, &c., Appellant, 

vs. 

P. Dallas Washington, Adm’r, &c. 


a Supreme Court of the District of Columbia. 

At Law. No. 54976. 

9 

P. Dallas Washington, Administrator of the Estate of Daniel 

Turner, Deceased, Plaintiff, 
vs. 

District of Columbia, a Municipal Corporation, Defendant 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed August 30, 1912. 

In the Supreme Court of the District of Columbia. 

At Law. No. 54976. 

P. Dallas Washington, Administrator of the Estate of Daniel 

Turner, Deceased, Plaintiff, 
vs. 

District of Columbia, a Municipal Corporation, Defendant. 

1. The plaintiff, P. Dallas Washington, to whom. letters of ad¬ 
ministration have been duly issued and granted by the Supreme 
Court of the District of Columbia, upon the estate of Daniel Turner, 
deceased, late of the District of Columbia, sues the defendant, the 
District of Columbia, a body corporate and municipal, duly con¬ 
stituted and existing under the laws of Congress, for that whereas 
the said defendant, before and at the time of the committing of the 
grievances hereinafter mentioned, was and is a body corporate and 
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municipal, in whom was then and there duly and legally entrusted 
and invested the power and jurisdiction and the duty at all times to 
keep all and singular the several streets, and highways, and side¬ 
walks thereof within said District of Columbia open as public streets 
and passageways for all persons in order that they might use the 
same without injury; that Nichols Avenue, in Anacostia, in the 
said District of Columbia, is, and at the time hereinafter mentioned 
was, one of the aforesaid public streets, having a public w 7 ay as well 
as a sidewalk for the ordinary and regular travel of persons; that 
it w r as the duty of the said defendant to keep and maintain 

2 the said Nichols Avenue, including the fence along said 
Avenue, in every part thereof, in proper condition for safe 

use by all persons, including plaintiff’s intestate, in and upon said 
Nichols Avenue, and in proximity with said fence; yet the said 
defendant, well knowing the premises, while being invested and 
entrusted with the pow T er and jurisdiction aforesaid, did, on, to wit 
the 8th day of September, A. D. 1911, at Nichols Avenue in the 
said District of Columbia, and with- the aforesaid jurisdiction, in 
breach of its aforesaid duty, with knowledge, unlawfully, negli¬ 
gently, and unjustly, and without taking any precautions in the 
premises, allow* and suffer the fence along said Nicholls Avenue, 
maintained by it as aforessaid, to become rotten, and otherwise de¬ 
fective, and unsafe, by reason of non-repair thereof, and to become 
otherwise unsafe and dangerous for use for the purposes for which 
it w T as erected and maintained, whereby and by reason whereof, 
plaintiff’s intestate, who was standing against the said fence, was 
precipitated down a steep embankment by reason of the said fence 
giving away, by reason of the negligence aforesaid, and by reason 
thereof, plaintiff’s intestate received injuries, causing him to lan¬ 
guish, and languishing, on, to wit, the said 8th day of September, 
A. D. 1911, he died. And plaintiff’s intestate left him surviving a 
widow, Martha Turner, and a grandchild, Roscoe Burrell, the sole 
next of kin of a deceased daughter. And bv reason of the premises, 
and the statute in such case made and provided, an action of dam¬ 
ages has accrued to the plaintiff in the sum of Ten Thousand Dol¬ 
lars ($10,000). 

Wherefore, plaintiff brings this suit and claims damages 

3 in the sum of Ten Thousand Dollars ($10,000), besides costs. 

WILTON J. LAMBERT, 
RUDOLPH H. YEATMAN, 

Attorneys for Plaintiff. 

Plea. 

Filed September 6, 1912. 

* * * * * * ♦ 

Now comes the defendant herein, the District of Columbia, and 
for plea to the declaration filed herein says it is not guilty in man¬ 
ner and form as alleged in said declaration. 

E. H. THOMAS, 

F. H. S., 

Attorney for Defendant . 





P. DALLAS WASHINGTON, ADM'r, ETC. 



3 


Joinder of Issue. 

Filed September 9, 1912. 

******* 

The plaintiff joins issue on the plea of the defendant filed in the 
above-entitled cause. 

WILTON .T. LAMBERT, 
RUDOLPH H. YEATMAN, 

Attorneys for Plaintiff. 

Memorandum. 

May 13, 1914.—Leave to file amendment to declaration granted. 


Amendment to Declaration. 

Filed May 13, 1914. 

******* 

(2) The plaintiff. P. Dallas Washington, to whom letters of ad¬ 
ministration have been duly issued and granted by the Su- 
4 preme Court of the District of Columbia, upon the estate of 
Daniel Turner, deceased, late of the District of Columbia, 
sues the defendant, the District of Columbia, a body corporate and 
municipal, duly constitued and existing under the laws of Congress, 
for that whereas the said defendant before and at the time of.the 
committing of the grievances hereinafter mentioned, was and is a 
body corporate and municipal, in whom was then and there duly 
and legally entrusted and invested the power and jurisdiction and 
the duty at all times to keep all and singular the several streets and 
highways and sidewalks thereof, within said District of Columbia 
open as public streets and passageways for all persons in order that 
they might use the same without injury; that Nicholls Avenue, in 
Anacostia, in the said District of Columbia, is, and at the time here¬ 
inafter mentioned, was one of the aforesaid.public streets, having a 
public way as well as a sidewalk for the ordinary and regular travel 
of persons; that it was the duty of the said defendant to keep .and 
maintain the said Nicholls Avenue, including the fence along said 
Avenue, and every part thereof, in proper condition for safe use by 
all persons, including plaintiff’s intestate, in and upon said Nicholis 
Avenue, and in proximity with said fence; yet the said defendant, 
well knowing the premises, while being invested and entrusted with 
the power and jurisdiction aforesaid, did, sometime prior to, to wit, 
the 8th day of September, A. D. 1911, at Nicbolls Avenue in the 
said District of Columbia, and within the aforesaid jurisdiction, in 
breach of its aforesaid duty, negligently and carelessly construct 
and erect a fence along said Nicholls Avenue, the boards of which 
fence were negligently and carelessly nailed to posts and trees from 
the inside, and with nails which were not long enough to pierce the 
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said boards and allow sufficient of said nails exposed to prop- 
5 erlv and securely penetrate the said trees and posts used as 
uprights, and negligently and carelessly erected the said 
fence hv the use of posts and trees which were in a decayed and soft 
condition, and carelessly and negligently maintained said fence in 
said defective condition, whereby and by reason whereof plaintiff’s 
intestate, who was standing on said Nicholls Avenue and whose body 
came in contact with a portion of said fence or who leaned against 
a portion of said fence, on said 8th day of September, 1011, was pre¬ 
cipitated down the steep embankment on the inner side of said 
fence, by reason of a portion of said fence giving away as a result 
of the negligence of the defendant as aforesaid. 

By reason of all of which plaintiff’s intestate received injuries 
causing him to languish, and languishing on, to wit, the said 8th 
day of September, A. D. 1011, died. And plaintiff’s intestate left 
him surviving a widow, Martha Turner, and a grandchild, Boscoe 
Burrell, the sole next of kin of a deceased daughter, as his sole next 
of kin. And by reason of the premises and the statute in such case 
made and provided, an action of damages has accrued to plaintiff 
in the sum of Ten Thousand Dollars ($10,000). 

Wherefore, the plaintiff brings this suit and claims damages in 
the sum of Ten Thousand Dollars ($10,000), besides costs. 

WILTON .T. LAMBEBT, 
BUDOLPH H. YEATMAN, 

Attorneys for Plaintiff. 


Demurrer. 

Filed May 13, 1914. 

* * * * * * * 

Comes now the defendant the District of Columbia and 
6 demurs to the amended declaration filed in the above entitled 
cause. 

BOGEB J. WHITEFOBD, 

.4 ssis#. Cory. Counsel. 

Note.— The grounds upon which the above demurrer will be 
urged are that the declaration is ambiguous, and does not clearly 
set forth the negligence for which it is sought to charge the de¬ 
fendant. 


Supreme Court of the District of Columbia, 

Wednesday, May 13th, 1914. 

Session resumed pursuant to adjournment, Hon. Thos. IT. Ander¬ 
son, Justice presiding. 

******* 

Come now the parties by their respective attorneys of record, 
whereupon with leave of the court the plaintiff now files an amend¬ 
ment to his declaration, and thereupon the defendant files a de- 
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murrer to the declaration as amended, which demurrer is hereby 
overruled. Thereupon it is agreed by attorneys for the respective 
parties, that the plea and joinder heretofore filed shall stand to the 
declaration herein as amended. And now comes a jury of good and 
lawful men of this District, to wit: David H. Lyon, James Barron, 
Joseph H. Goodrich, Harry C. James, Wanner L. Wilkerson, Jas. 
F. Gass, John Carroll, Samuel W. Cockrell, John W. Colston, 
Richard P. Gittings, Albert J. Bucheler and Wm. L. Maier, who 
are duly sworn to well and truly try the issues herein joined and 
after evidence is heard are respited until tomorrow morning at ten 
o’clock. 


Memorandum. 

May 20, 1914.—Verdict for Plaintiff for $1,000. 

7 Supreme Court of the District of Columbia. 

Tuesday, May 26th, 1914. 

Session resumed pursuant to adjournment, Hon. Thos. H. Ander¬ 
son, Justice presiding. 

* * * * * * * 

It appearing that, under Rule of Court, judgment on verdict 
should be entered, it is considered that the plaintiff herein recover 
of the defendant the sum of One Thousand Dollars ($1,000.00) with 
interest from this date, together with costs of suit to be taxed by the 
clerk and have execution thereof. 

From the foregoing judgment the defendant by its attorney, in 
open court, notes an Appeal to the Court of Appeals. 

Memoranda . 

July 6, 1914.—Time for settling Bill of Exceptions and for filing 
transcript of record extended to and including August 1, 1914. 

July 31, 1914.—Time for submitting the Bill of Exceptions and 
for filing transcript of record further extended to September 1, 1914, 
inclusive. 

September 30, 1914.—Time for settling and submitting Bill of 
Exceptions further extended to and including October 15, 1914. 

October 13, 1914.—Time for submitting Bill of Exceptions and 
filing transcript of record further extended to November 2, 1914, 
inclusive. 

8 November 2, 1914.—Time for submitting Bill of Excep¬ 
tions and filing transcript of record further extended to and 

including November 16, 1914. 

November 14, 1914.—Time for submitting Bill of Exceptions 
and filing transcript of record further extended to and including 
December 1, 1914. 

December 1, 1914.—Time for settling Bill of Exceptions and fil¬ 
ing transcript of record further extended to January 4th, 1915. 
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January 4, 1915.—Time for submitting Bill of Exceptions and 
filing transcript of record further extended to and including Feb¬ 
ruary 4, 1915. . . , 

February 4. 1915—Time for submitting Bill of Exceptions and 
filing transcript of record further extended to and including March 

1 1915 

March 1. 1915.—Time for submitting Bill of Exceptions and fil¬ 
ing transcript of record further extended to and including March 

15, 1915. „ _ , 

March 15. 1915.—Time for submitting Bill of Exceptions and 

filing transcript of record further extended to and including March 

29 1915 

9 March 29, 1915.—Time for submitting Bill of Exceptions 

and filing transcript of record further extended to and in¬ 
cluding April 12, 1915. . # J ^ . 

April 12. 1915.—Time for filing transcript of record further ex¬ 
tended to and including April 26, 1915. 


Supreme Court of the District of Columbia. 

Tuesday, April 20th, 1915. 

Session resumed pursuant to adjournment, Hon. Wendell P. 
Stafford. Justice presiding. 

******* 

The Court, having this day signed the Bill of Exceptions taken at 
the trial of this cause, and heretofore submitted, now hereby orders 
the same of record nunc pro tunc. 

Assignments of Error . 

Filed April 23, 1915. 

******* 

The Court erred: , , . , 

1. In refusing to grant defendant s first, second, third, tourth, 

sixth and seventh prayers. . 

2. In instructing the jury that it was the duty of the District to 

keep the fence along the embankment, which was the scene of the 
accident, in a reasonably safe condition against such accidents as are 

likely to occur. . . . 

3 " In instructing the jury in response to the question to the 

Court from the jury, “Did the plaintiff have the right to sit 
10 on tiie fence?” that it was a question for the jury to deter¬ 
mine by all of the facts and circumstances of the case. 

4 In instructing the jury that it was the duty of the decedent 
in using the highwav no matter whether he was standing, or walk¬ 
ing, or sitting to have due regard for any apparent danger attending 
the particular situation in which he placed himself at the tame of 

the accident. 
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5. In refusing the testimony offered by the defendant through 
the coroner as to the cause of the death of the decedent. 

CONRAD H. SYME, 

ROGER J. WHITEFORD, 
Attorneys for Defendant . 

Designation of Record . 

Filed April 23, 1915. 

* * * * * * * 

The Clerk in making up the record on appeal in this case will 
include the following: 

1. The pleadings. 

2. The verdict. 

3. Judgment. 

4. Bill of Exceptions. 

5. Orders extending time to settle bill of exceptions and to file 
transcript of record. 

6. Assignments of Error. 

7. This designation. 

CONRAD H. SYME, 

ROGER J. WHITEFORD, 
Attorneys for Defendant 

11 Memorandum. 

April 26, 1915.— Time to file transcript of record further ex¬ 
tended to and including May 3, 1915. 

12 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
11, both inclusive, to be a true and correct transcript of record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 54976 at Law, wherein P. 
Dallas Washington, Administrator of the estate of Daniel Turner, 
deceased, is Plaintiff and District of Columbia, a municipal corpora¬ 
tion, is Defendant, as the same remains upon the files and of record 
in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District 
this 30th day of April, 1915. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk, 
By ALF. G. BUHRMAN, 

_, - . Ass , t CVk. 
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13 In the Supreme Court of the District of Columbia. 

At Law. No. 54976. 

P. Dallas Washington, Administrator of the Estate of Daniel 

Turner, 

vs. 

The District of Columbia. 

Bill of Exceptions . 

Be it remembered that at the trial of the above entitled cause 
before Mr. Justice Anderson and a jury, duly empaneled and sworn 
to, tried the issue joined between the plaintiff and defendant herein; 
the plaintiff to maintain the issues on his part produced as a wit¬ 
ness John A. Moss who testified that on the west side of Nichols 
Avenue at one hundred feet north of the foot of the hill leading 
to St. Elizabeth’s Asylum, there was a large fill under which was a 
culvert; that at both ends of the culvert there was a wall about 
three feet in height; that at each end of the wall extending along 
the edge of the embankment on the west side thereon was a railing 
extending some 25 or 30 feet in each direction; that the railing con¬ 
sisted of two boards nailed to posts, said boards being nailed on the 
west side of the posts, that is, on the outside of the highway in the 
direction of the foot of the embankment; according to the testimony 
of the witness they were nailed on the wrong side; that the boards 
were about one foot wide, two inches thick and twelve feet long, the 
top board about four feet from the ground and the bottom board 
some six or eight inches from the ground; that the boards were rot¬ 
ten and the nails holding them on were very rusty, that the posts 
were rotten and had been for about seven or eight years; and 

14 the witness passed the scene of the accident about five or ten 
minutes afterwards and found that it was the top board, ac¬ 
cording to his best recollection, that was off the fence; that the em¬ 
bankment was some thirty feet deep and that at the bottom thereof 
were large stones; that policemen passed there every day during the 
eight or nine years prior to the accident while the fence was in the 
same condition; on cross-examination witness testified that much 
repairing and patching was done to the railing along the embank¬ 
ment; that he had often noted the dangerous condition of the rail¬ 
ing; he had never notified the police that it was one of his neglects. 

Plaintiff then called Richard U. Wilkinson who resided for 
eleven years at 2563 Nichols Avenue, on the next corner south of the 
culvert and passed the culvert about four times a. day, and who was 
a letter carrier; that he knew Daniel Turner deceased; that he 
weighed 250 or 300 pounds; that he was about seventy years old; 
that the culvert on Nichols Avenue was 25 or 30 feet deep; that 
there was no sidewalk along the edge of the highway, but a dirt 
walk; that in the evening shortly adter the accident he examined 
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the railing and noticed that there was a board down; that he thought 
there were two; did not know whether the boards were down from 
one end or from both ends; that he, as Secretary of the Citizens’ As¬ 
sociation did not complain so much as to the condition of the rail¬ 
ing but had asked the Commissioners for certain sewers or catch 
basins in order to avoid washouts after heavy rains; that after the 
washouts the fence would sometimes give away and the District 
would then repair it. 

Plaintiff then called Allan F. Jackson, a resident of Anacostia 
for the past thirty years, about three or four squares from the culvert, 
who testified that every time it rained the fence would wash down 
and the authorities would come there and put the fence back; that 
thereafter the authorities proposed putting a sewer there but have 
not done so; that at each end of the culvert was a brick wall; at the 
soutli end of which was a railing composed of two rails, the top one 
being about four feet from the ground, boards fastened to the 
15 posts from the west side, with nails driven into post an inch 
or two. The nails were ordinary size nails of wire; witness 
knew Daniel Turner; he was about five feet high and weighed 250 
pounds; that after the accident about five or six o'clock in the even¬ 
ing the witness saw the place where Turner had fallen; that the top 
rail had become broken away from the posts; that the board was 
an inch thick and too thick for the nail; the witness could not re¬ 
member that there had been any downfall of rain around September 
8, 1911; that there were only two nails used; that the Citizens As¬ 
sociation had complained to the Commissioners about the condition 
of the culvert and the District had sent over and made some repairs. 
On cross examination witness testified that the railing was con¬ 
structed of bridge flooring boards, which were about two inches 
thick, taken from the old Anacostia Bridge years before and that 
whenever the boards of the bridge would become dangerous they 
would be taken and used in difference places and were originally 
1% and 2 inch boards. On re-direct examination witness testified 
that nails were iron nails and were, according to his recollection, 
rusty. 

Dr. Charles M. Holbrook, 762 Howard Avenue, Anacostia, and 
who had lived there twelve years, testified that he was a graduate 
of Howard University and been practicing medicine for twenty-one 
years; that on September 8, 1911, about five or six minutes after 
the accident, about three or four o’clock he was sent for to attend 
Daniel Turner; that he was the only physician there; that he was 
not his regular attending physician; that he found Turner lying 
on the grass dead in front of his house, two blocks from the place 
of the accident; that the back of his body, head and neck were 
bruised and that he was evidently suffering from concussion of the 
brain, which was the cause of his death; that he was beyond any 
possible help; that for years previous to the accident he had passed 
the place of the accident every day; that he went back after the 
accident; that the posts and boards were in a very rotten condition* 
2—2818a 
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that witness thought it was the bottom board that was broken 
16 loose; that witness did not know if Turner ever sat down; 

and that when Turner sat down witness could not see if he 
sat on the top or bottom board; that witness saw him when he walked 
across the grass to sit down; the boards were nailed on the inside of 
the posts towards the east; that is, on the side next the highway. 

On cross examination witness testified that the points of the nails 
were towards the car track; that the railing was on the bank side 
out towards the woods; that the posts were next to the car tracks; 
that the end of the rail next to the culvert was down; that it was 
the bottom rail according to bis recollection; that the rails were 
wire nails and stuck about two inches through the boards; that the 
end of the board dropped down and was about ten feet from the 
bottom of the posts down the bank; that the embankment was a 
steep incline going down abruptly; that the posts were about six 
inches in diameter; and that the fence, during the many years he 
had passed there was not solid or substantial but very ugly; the 
wooden Anacostia bridge had been taken because it was decayed and 
unfit for use. On re-direct examination witness testified that Turner 
was lying on his back, when he first saw him; that he saw the 
bruises on his neck, that there were no cuts on him and that he had 
all the symptoms indicating concussion of the brain. 

The mortality tables were then produced to show that the period 
of expectancy of Turner was about 7% years and that of his wife 
was about 8/48 years. 

Thereupon Martha Turner was called as a witness in behalf 
of the plaintiff, and testified that she was the widow of Daniel 
Turner, of whose estate P. Dallas Washington, was administrator; . 
that said Dallas Turner left one grandchild, a little boy; that Mr. 
Turner was seventy two years old when he died and that the witness 
was seventy years old; said Turner was the sole support of the wit¬ 
ness and was engaged in the business of’ conducting a pool room; 
that he contributed about eight or nine dollars a week to the support 
of the witness; that as to the place where Daniel Turner was said to 
have met with his accident, witness testified that the fence 
17 was constructed of thick boards, old and rotten; there were 
two boards on the railing and they were nailed on from the 
outside toward the hillside rather than on the inside next to the 
street; that witness never noticed any of the boards off of the fence, 
but did notice that the fence was often repaired. 

Thereupon Julia Mills testified in behalf of the plaintiff that 
she saw Daniel Turner fall down the embankment; that at that 
time she was in the dining room window in her house where she 
had lived 15 years, which was about 100 yards away from the place 
where Turner fell; that Turner came up from Anacostia walking 
until a buggy came up and the man in the buggy seemed to call to 
him, and he, Turner, turned around like he was going to answer 
the man in the buggy; that the man got out of the buggy and was 
going to him, and before the man got to Turner, Turner fell against 
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the fence, the fence gave way and Turner fell down to the bottom 
of the embankment; that the railing had two boards on it but that 
they were rotten and had been so for two or three years; that the 
boards were nailed from the outside, next to the embankment, 
rather than from the inside, next to the road; upon cross examina¬ 
tion witness testified that the house where she was standing was 
about 100 yards from the place of the accident and she was stand¬ 
ing at the window ironing; that after his fall, Turner was assisted 
up the embankment back to the buggy by two men; that it was the 
top rail that gave wav; that either that day or the next day the fence 
was repaired by the District Repair gang. 

Mary Williams was then produced on behalf of the plaintiff and 
testified that in September, 1911, she had lived on Nichols Avenue 
about thirty feet from the culvert ; that witness was looking out of 
her window and saw Turner coming up the street, a man driving up 
behind him in a buggy, and as Turner was going alongside the 
fence he was called and turned around to sneak to Madden who 
was in the buggy and he ran up against the fence and a board gave 
wav and let him down the bank: that when the boards gave 
18 way and Turner started to fall, Madden was getting out of 
the buggy to say something to him and Turner just turned 
around and whirled up against the fence; that Turner had not been 
sitting on the fence but had been walking along; that the top board 
of the fence was about four feet high; the fence was composed of 
two boards nailed on the outside of the posts next to the bank, the 
posts being east of the boards; that the posts and boards were rotten; 
that they were very old; that the end nearest to the culvert gave 
way; that the other end of the board hung to the post; that after¬ 
wards they came and repaired the fence; that witness took a chair 
to Turner after he fell; that there were bushes, stones and rocks 
down there; that Turner said that after he was in the yard in the 
chair he felt al- right; he was very short winded, but that was all he 
said, he felt al- right; that he was conscious; witness did not notice 
any bruises on him but did not examine the back of his skull. On 
cross examination witness testified that she did not examine the nails 
to see whether they were rusty or not; that she guessed the boards 
were on the west sides of the posts as she had always seen them that 
way; that they had always been that way; that w T hen Turner fell it 
was the two top rails that gave way but the railing did not have but 
two boards, one at the top and one at the bottom; that the two top 
boards were together in the same place; that Madden drove up the 
street behind Turner and called Turner and Turner walked up and 
fell along side of the fence; that he was close to the fence to be in 
the shade; that the accident happened at the northern part of the 
south fence of the culvert. 

Thereupon to maintain the issues joined on its part, the defendant 
called Osceola F. M. Madden, who testified that he was Superin¬ 
tendent of the Industrial Home School for Colored Children, Blue 
Plains, D. C.; that he knew Daniel Turner and that on the after- 
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non of September 8th, be was riding back to the Industrial Home 
School; that as he turned into Nichols Avenue, he was called and 
saw Mr. Turner leaving the establishment of the undertaker 

19 near the corner, and as Turner came up to the buggy, wit¬ 
ness said that he would have to cross the track, and upon 

doing so got out to talk to Turner and Turner said “Come up here, 
I have got to sit down;” then witness walked with Turner to the 
fence next to the Culvert and Turner sat on the bottom rail of the 
fence and witness faced him and put his foot on the rail beside 
Turner; in a few minutes the rail dropped and Turner rolled down 
the embankment; the witness grabbed for him but Turner was very 
stout and witness could not hold him: that witness and another man 
who was driving along the road scrambled down the embankment, 
picked Turner up, and a woman in the house near by brought out a 
chair and Turner sat on it; that Turner was apparently not seriously 
hurt, that he put his hand behind his back and said, “It hurts me 
here:” that thereafter with the assistance of another man, witness 
took Turner to his buggy and when they got into the buggy Turner 
seemed fairly normal and said “To resum- about the boy,” that 
Turner was talking of his grandson who was in the school of the 
witness; that witness took him to his house a few T squares away and 
helped him out. and he seemed to collapse and that he called for 
milk and then water and then laid on the grass and became un¬ 
conscious immediately and did not again regain consciousness; that 
Turner had sat on the fence possibly two or three minutes before 
the only board gave way; that according to witnesses recollection the 
board was nailed on the inside of the posts, to wit, the side next to 
the road, because the board did not fall down the embankment; that 
the Board did not break; that there was only one board and it was 
a thick, heavy board, but the nails pulled out and dropped very 
suddenly and that Turner was not cut or bleeding but there was a 
kind of discoloration on his neck; that the bank down which he 
dropped was rather steep. On cross examination witness testified 
that he had been employed by the District of Columbia since 1901; 
that the dav was hot and drv and that when witness got out 

i' ___ • 1 1 

20 of the buggy he and Turner walked along together for a few 
feet to the railing on the south side of the culvert, the top 

board of which was sixteen or eighteen inches above the ground and 
it was on this board that Turner sat; that witness does not think 
that there was any other board on this fence; that the day after the 
accident witness passed the place where it had occurred and there 
were two boards on the railing and men were working on the fence 
repairing it; that when the board fell it dropped directly against the 
posts; that the boards were on the street side of the posts; that the 
boards were fastened to the posts from the east side; that the bank 
was steep right from the posts. 

Thereupon Charles Drayer, produced on behalf of the defend¬ 
ant, testified that he was foreman of a construction gang for the 
Washington Railway and Electric Company; that on or about Sep¬ 
tember 8, 1911, he had a gang of men working on Nichols Avenue, 
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about 200 yards from the culvert constructing a railroad track; that 
they had constructed the track over the culvert and were on that 
day about 200 yards away; that he recalled seeing the fence railing 
on the north and south sides of the abutment; that he had been 
working there about three weeks and passed it everv day; that the 
boards were nailed on the inside of the posts toward the street; that 
he saw the fence aerain, about an hour after the accident ; that the 
bottom rail was pulled out slightly at the bottom from the first post 
at the culvert wall; that the top rail was on the fence in a erood and 
substantial condition. On cross-examination witness testified that 
fence was composed of two rails, boards twelve feet long, two inches 
thick and 8 inches in width; that witness had seen his men sitting 
on the bottom rail eating lunch. 

William A. Pyles in behalf of the defendant testified that he 
was a wood, coal and ice dealer in Anacostia. familiar with Nichols 
Avenue and had been for many years; that he was casually familiar 
with the condition of the railing at the south side of the culvert at 
the west side of Nichols Avenue on or about September 8, 1911, and 
that at that time the rails were nailed on the inside of the 
21 posts towards the railway; that fence was constructed of two 
inch boards about six inches wide; that he never remembered 
seeing any boards off of it. On cross examination witness testified 
that there were two boards on the railing; that the top board was 
about three feet from the ground; that the witness had never sat 
on the fence; that there are about twenty-four inches between the 
top and bottom board. 

Thereupon, Albert W. Ayer, produced in behalf of the defend¬ 
ant, who was an employee of the Health Department of the District 
of Columbia having in his custody all of the death certificates pre¬ 
pared by the coroner showing the death of Daniel Turner on Sep¬ 
tember 8, 1911; that certificate was offered in evidence, objected to 
by the defendant, and thereupon Dr. J. Ramsey Nevitt was called 
in behalf of the defendant and testified that he was the coroner of 
the District of Columbia; that he made an examination of the body 
of Daniel Turner who died September 8, 1911; he was asked by 
counsel for the defendant what he assigned as the primary cause of 
the death of Daniel Turner. Objection to said question was sus¬ 
tained by the Court, and thereupon witness testified that he ex¬ 
amined Daniel Turner; that he heard the testimony of relatives 
and friends as to his condition previous to his death and such other 
information as could be obtained at that time and gave the Coroner’s 
certificate in his own hand writing; that to the best of his recollec¬ 
tion he saw no evidence of external violence on his bodv; that no 
autopsy was performed. Thereupon he was again asked by counsel 
for the defendant what reason was assigned was assigned by him as 
to the cause of the death of Daniel Turner, to which question 
objection was noted by counsel for the plaintiff, said objection sus¬ 
tained by the court and exception noted by the defendant. 
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Thereupon Eugene Lynch produced in behalf of defendant, 
testified that he was a foreman for the District; that it was his duty 
to look after the construction and maintenance of roads; that he 
was familiar with the railing along Nichols Avenue along 

22 the south side of the culvert on and previous to September 
8, 1911; that he made an examination of the fence shortly 

after the accident, and on September 9th, about 7:30 in the morn¬ 
ing repaired the fence and he found the north end of the bottom 
board down; that the other end was nailed to the post; that the loose 
end was resting on the ground about a foot and a half from the 
j>ost; that the boards on the railing were on the inside of the posts 
next to the roadway; that the nails in the boards were about five 
inch wire spikes, and there were three or four of them in the board; 
they had been bent up and were pulled out of the posts; that the 
posts were about four or five inches in diameter, were not rotten 
or hollow and that in repairing the fence the same nails were used 
that had l>een in the boards before; that in repairing the fence all 
that was done was to nail the loose end of the board back to the 
post; that none of the other boards were touched, nor was any 
change made in the appearance or condition of the fence; that the 
top rail was in good condition, not loose in any place and solid; was 
nailed on the side of the post nearest to the roadway; that witness 
was present when a photograph was taken immediately after the 
fence was repaired; that witness was then handed a photograph 
which he recognized as a photograph of the fence as it was when 
repaired: said photograph was offered in evidence, to which counsel 
for plaintiff objected, which objection was sustained by the Court. 
Witness further testified that he had been notified of the accident 
about six o’clock of the evening of the day of the accident and at 
that time made an examination of the fence and found its condi¬ 
tion to be that as stated before; that witness had been familiar with 
the fence for seven years previous to the accident and no repairs 
had been made to it; that the rails had always been on the inside 
of the posts next to the road; that it would l)e very difficult to place 
the rails on the outside of the posts, as it would lie necessary to 
climb up the embankment to put them in position; the railings 
were two inches thick and a foot wide; on cross-examination witness 
testified that he had been working for the District eleven 

23 years, and that he, as foreman of the construction gang was 
responsible for the condition of the fence, and to the District 

for anything that might happen there; the fence had never been 
repaired since 1907 on that side of the road and that it had never 
been washed out on that side, but on the other side of the road there 
had been several washouts; that the boards were worn a little rough 
from travel, but they were very strong boards. 

Thereupon, Ernest M. Brooks was called in behalf of the de¬ 
fendant and testified that he was a member of the Metropolitan 
Police Force; that his beat was along Nichols Avenue, but that he 
was familiar with the culvert and rail along the west side of Nichols 
Avenue on or previous to September 8, 1911; that he had passed the 
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place about six or seven times a day for about three years and that 
the rails were nailed on the east side of the posts on the side of the 
posts next to the road; that after the accident on September 8, 1911, 
witness went to look at the fence about five o’clock in the evening; 
that one end on the bottom board was down on the ground, the 
other end was nailed to the post; that he observed there were two 
nails in the end of the board that was down; they were two twenty 
penny nails good and strong and he could not say they were rusty; 
does not think they were; that the posts were four or five inches in 
diameter; the boards were oak boards about two inches thick and 
ten inches wide; the top board was about four feet from the ground; 
the top board at the time of the examination the evening after the 
accident was intact; that the end of the board that was loose from 
the post was up against the post and on the inside. On cross-exami¬ 
nation witness testified that he had been on the police force for 11 
years and on this beat the whole time; that when he made the ex¬ 
amination after the accident he just pulled the board up to look at 
it, put it back where it was and went around to the man’s house; 
that his examination was made after the crowd had dispersed after 
the accident and he did not know how many people had 
24 handled the board or fence before he got there; that there 
had been washouts along the road but not at that point, wash¬ 
outs having occurred at a point about fifteen feet away from where 
the accident occurred; that the boards had been on the fence less 
that ten years; but they were good strong oak boards; the posts were 
willow posts; the railing was put there because the place had been 
reported dangerous by him. 

Hugh Bankett was then produced as a witness on behalf of the 
defendant and testified that he was a laborer; that on or about Sep¬ 
tember 8, 1911, he was working on Nichols Avenue, in Anacostia, 
had been there about a month and was in the employ of the Wash¬ 
ington Railway and Electric Company; he remembered a railing 
along the embankment on the west side of Nichols Avenue near the 
culvert; that the boards on the railing were nailed on the side next 
to the street; the posts being next to the embankment; there were 
two rails the top rail being about four feet, that he saw the fence 
about an hour after the accident and he did not see any of the rails 
down; that he did not know of any of the workmen sitting on the 
fence eating their lunch. 

William Hall being produced on behalf of the defendant testi¬ 
fied that he was a laborer working for the. District of Columbia; that 
on or about September 8, 1911, he recalls seeing the railing along 
Nochols Avenue along the west side thereof near the culvert and 
that on the 9th of September, the day after the accident he was 
ordered to that place to repair the fence, arrived there between seven 
and eight in the morning, found the north end of the bottom board 
lying on the ground, the other end being nailed to the post, the boards 
on the railing being nailed on the side next to the street; the rail¬ 
ing was constructed of old bridge timber, oak boards twelve feet 




16 


DISTRICT OF COLUMBIA, ETC., VS. 




long, two inches thick and one foot wide, nailed on a post eight 
inches in diameter, that he repaired the fence by using the nails in 
the end of the board, driving them back out of the board and 
straightening them; that the post on which the fence was con¬ 
structed was not rotten nor was the top rail rotten, but he did not 
go to make an examination. 

25 On cross examination he testified that he was still working 

for the District of Columbia and had been for 17 or 18 

years. 

% 

Charles Tudge being called on behalf of the District testified 
that he had been an employee of the District for 28 years; that he 
had seen the railing on Nichols Avenue on the west side thereof 
near the culvert previous to September 8, 1911; that it was his duty 
to clean out sewer traps and there was one opposite the place where 
the accident had occurred; that the boards were nailed on the in¬ 
side of the posts next to the street. 

James Landon being called on behalf of the defendant testified 
that he had been a lal>orer for the District of Columbia for thirteen 
years and on September 8, 1911, was working on the road and the 
morning of September 9, at seven thirty, was asked to repair the 
fence where the accident occurred and found that one end of the 
bottom board was on the ground next to the post and that the other 
end was still nailed to the post, that the top rail was still intact, 
observed that the boards were nailed to the inside of the post next 
to the street. 

The above being a digest of all of the testimony offered by both 
plaintiff and the defendant in the above entitled cause the plaintiff 
offered the following prayers: 


I. 

If the jury shall find for the plaintiff their verdict shall be for 
such sum by way of damages as will fairly and reasonably compen¬ 
sate the widow of the decedent for any financial loss they may find 
her to sustain by reason of the decedent’s death, such lairs to be 
measured by such sum as the evidence may show the said widow 
w T ould probably have received from the decedent had he continued 
to live. 

(Conceded.) 

n. 

The jury are instructed that in weighing the testimony they 
should especially look to the interest which the respective witnesses 
have in tne suit and its result. When the witness had a direct per¬ 
sonal interest, if any, in the result of the suit the temptation 
26 is strong to color, pervert or withhold the facts. 

(Granted, exception.) 


♦ 
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The Court granted an exception on the part of the defendant to 
the plaintiff’s second prayer. Thereupon the — offered the follow¬ 
ing prayer: 

I. 

The jury are instructed under all of the evidence of the case to 
render a verdict for the defendant. 

(Refused, excepted.) 

II. 

The jury are instructed that if they believe from the evidence that 
the plaintiff in this case, was at the time of the accident, sitting upon 
the rail of the fence, that he was making a use of the rail that was 
unusual and un-ecessary and not in accordance with the purpose 
of its construction and the defendant is not liable. 

(Refused, excepted.) 

III. 

The jury are instructed that if they believe from the evidence 
that the plaintiff was leaning against or sitting upon a rail of the 
fence along the roadside that it was his duty previous to making 
such use of this fence, to examine the same, to observe its condition 
and exercise extraordinary care before resting upon it. 

(Refused, excepted.) 

IV. 

The jury are instructed that the purpose of a railing was merely 
to indicate to travellers on the highway the portion of the high¬ 
way within which they may safely travel, and it is not intended 
to be a barrier to prevent vehicles from going over an embankment 
or to be used by pedestrains for purposes other than that for which 
it was erected. 

(Refused, excepted.) 


27 V. 

The jury are instructed in estimating the damages, if any, to be 
awarded the plaintiff in this case, they are to take into consideration 
the age of the plaintiff’s decedent, the amount of money contributed 
by him for the support of his wife and the number of years which 
he might reasonably be expected to live and contribute to her sup¬ 
port. 

(Conceded.) 

VL 

The jury are instructed that even if they find from the evidence 
that the board- of the railing through which plaintiff’s decedent fell 
were nailed on the outside of the post that this does not constitute 
negligence on the part of the District of Columbia. 

(Refused, excepted.) 

3—2818a 


d 
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VII. 

The jury are instructed that if they find from the evidence that 
the plaintiff’s decedent fell, and while falling, fell against the rail- 
i n g a nd the railing gave away because it was not sufficiently strong 
to Sustain the force of the impact, nevertheless the defendant is not 

liable. 

(Refused, excepted.) 

And the Court refused to grant defendant’s prayers 1, 2, 3, 4, 
6 and 7, and to the refusal of the Court to grant the said prayers 
and each of them, the defendant by its counsel noted an exception. 
Thereupon the Court on its own motion instructed the jury as fol¬ 
lows: 


Charge . 

The Court (Mr. Justice Anderson): Gentlemen of the Jury, the 
burden of proof here is upon the plaintiff to establish the alleged 
fact that the plaintiff’s decedent came to his death as the result of 
the negligence of the defendant. You cannot assume that the de¬ 
fendant was negligent simply because the decedent came to his 
death from an accident occur-ing on the highway at the point of 
this accident, over which the District government has control. 
28 The question of negligence involved in this case is a question 
of fact, and as such it must be established by the weight or 
the preponderance of the evidence. 

The testimony has taken some little time, but it does not occupy 
a very wide range. A good many witnesses have been called to 
testify as to what they know about the local conditions at the point 
of the accident,—before the accident,—and some testimony bears 
upon the changes that have been made. 

Others have testified to what they saw, what they actually knew 
from observation, in regard to the accident itself. 

You must take all this testimony and weigh and consider it with 
a view to determine the ultimate facts involved in this case, whether 
the man came to his death from that accident and whether the acci¬ 
dent and his death was the direct or proximate result of the alleged 
acts of negligence on the part of the defendant. In other words, it 
is claimed on the part of the plaintiff that the defendant was guilty 
of negligence in not establishing and maintaining at the point of 
the accident such precaution to safeguard as would have avoided the 
accident involved in this case. 

If you find from the evidence that the point in the highway 
where this accident occurred was a point of danger to the general 
public lawfully using the same for public travel, or was so regarded 
by the public of which fact the defendant had notice, and by reason 
thereof the District of Columbia undertook to provide against such 
danger to the travelling public, it thereby became and was the 
duty of the District of Columbia to provide and maintain such 
means of protection as were reasonably necessary for that purpose, 
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that is, such means as would put and keep such point of danger, if 
you find that it was a point of danger, in a reasonably safe condi¬ 
tion as against such accidents as would likely occur to those law¬ 
fully using the highway at the point of the accident, for the pur¬ 
poses of travel. That was the general duty of the District govern¬ 
ment. 

On the other hand, it was the duty of those using the high- 

29 way for the purpose of travel to exercise due care and caution 
in such use, having the proper regard for all points of ap¬ 
parent danger over which there might be travel. Therefore it was 
the duty of the decedent, in using the highway, at that place no 
matter whether he was standing or walking or sitting, to have due 
regard to any apparent danger attending the particular situation in 
which he placed himself at the time of the accident; and if he failed 
in that duty, of course he could not recover, just as the District 
government could not deny its liability if it failed in the duty de¬ 
volving upon it, as I have outlined that duty. So there are just 
those two general propositions for you to consider: What was the 
duty of the District Government under all of the circumstances of 
the case, as they have been outlined to you by the witnesses on the 
stand, and: what was the duty of the decedent in respect to his own 
conduct at the time and place of the accident. These two general 
propositions involve the whole case and bring into it for your con¬ 
sideration and interpretation the entire testimony. 

The Court further instructs you that in weighing the testimony 
you should especially look to the interest which the respective wit¬ 
nesses have in the suit and its results. Where the witness has a 
direct personal interest, if any, in the result of the suit, the tempta¬ 
tion is strong to color, pervert or withhold the facts. 

You know that even honest people are sometimes unconsciously 
swerved in what they say or do by reason of the interest they may 
have in the result of the thing they are talking about. There are 
others who may not only be unconsciously influenced by that fact, 
but consciously swerve from the truth. Tt is your duty, of course, 
to assume that these witnesses who have testified in this case have 
aimed to tell the truth as they understand it, and if you can recon¬ 
cile the testimony upon that theory, that is the proper thing to do; 
but if you think that any witness has consciously or unconsciously 
stated something that does not appeal to your judgment in the 

30 light of all the testimony, then you will give to such witness 
such credit, and no more, as you think he or she may be 

entitled to, bearing in mind what I have already outlined, that 
where witnesses have an interest in the result there is this tempta¬ 
tion; and it does not follow that the Court has in mind, (and you 
have no right to assume that the Court has in mind) any witness 
or witnesses who have been influenced in their testimony by any 
interest that they have, if any, in the result of this suit. It is for 
you to determine, not for the Court, the weight which shall be given 
to the testimony of witnesses. 

If youT verdict should be for the defendant, that is, in other 
words, if you are not satisfied by the preponderance of the evi- 
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dence that this man came to his death as the result of the acts of 
negligence charged to the defendant, then your verdict should be 
for the defendant. If. on the other hand, von are satisfied by the 
weight of the evidence that this man came to his death through the 
negligence of the District of Columbia in establishing and main¬ 
taining suitable protection at the alleged point of danger, then it 
will he your duty to return a verdict for the plaintiff. 

If your verdict should be for the plaintiff, then the next question 
for you to determine is, what damages or compensation should be 
allowed her under all of the facts and circumstances in the case. 
I have granted one instruction for the plaintiff and another for the 
defendant in a case on this point, and as given to you these are the 
instructions of the Court, nor of the plaintiff or for the plaintiff, or 
of the defendant nor for the defendant. The Court gives you these 
instructions as the law governing the question of damages. These 
instructions are as follows: 

“The jury are instructed that in estimating the damages, if any, 
to be awarded the plaintiff in this case, they are to take into con¬ 
sideration, the age of the plaintiff’s decedent and the amount of 
money contributed by him for the support of his wife, and the num¬ 
ber of years which he might reasonably be expected to live and con¬ 
tribute to her support,” 

31 The Court, further instructs you that: 

“If the jury shall find for the plaintiff, their verdict shall 
be for such sum by way of damages as will fairly and reasonably 
compensate the widow of the decedent for any financial loss they 
may find her to have sustained by reason of the decedent’s death, 
such loss to he measured by such sum as the evidence may show the 
said widow would probably have received from the decedent had he 
continued to live.” 

That is the rule which you are to follow in determining the 
amount of damages should you find for the plaintiff. Now gentle¬ 
men, you may retire to the jury room. Select some one to act as 
your foreman in delivering your verdict. 

Mr. Whiteford: I should like to note an exception to so much 
of your Honor’s charge as holds that it is the duty of the District 
to keep in a reasonably safe condition against such accidents as are 
likely to occur at that place. 

Mr. Lambert: We have no exception. 

Thereupon the jury retired to consider of their verdict and after 
a time requested to be further instructed by the Court, and the Court 
further instructed them as follows: 

The Court: Gentlemen, you sent down in writing to the Court 
a while ago this question: “Did the plaintiff have the right to sit on 
the fence?” To that I sent back this answer: “This is a question 
for the jury to determine by all of the facts and circumstances of 
the case.” 

You have also sent down this question and the answer I am about 
to make I deemed it advisable to have you come into the Court room. 
You ask this question: “Whether the Court said to you that it made 
no difference whether the plaintiff was sitting or standing when 
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the accident occurred.” That is your question. In the course of 
my instructions to you I first defined what the duty of the 

32 District government was in the premises. Then I took up 
the duty of the plaintiff, and I defined what the duty of 

plaintiff was, and the language I used was this. This is the instruc¬ 
tion that the Court gave you, and the instruction that the Court 
now gives you again: 

“It was the duty of those using the highway for the purposes of 
travel to exercise due care and caution in such use, having proper 
regard for all points of apparent danger over which there might be 
travel. Therefore, it was the duty of decedent, in using the high¬ 
way at that place, no matter whether he was standing or walking 
or sitting that is for you to determine,—to have due regard for any 
apparent danger attending the particular situation in which he 
placed himself at the time of the accident; and if he failed in 
that duty, of course he could not recover; just as the District Gov¬ 
ernment could not deny its liability if it failed in the duty devolv¬ 
ing upon it, as I have outlined that duty.” 

Gentlemen, I think you will understand it by that. The Court 
means that the plaintiff was to exercise such care and prudence in 
the situation as a man of reasonable care and caution would or 
ought to have exercised under the same circumstances. 

You have no other questions to submit, I suppose. If not, I will 
read this again to you, so that you may get it clearly in your minds: 

“It was the duty of those using the highway for the purposes of 
travel to exercise due care and caution in such use, having proper 
regard for all points of apparent danger over which there might 
be travel. Therefore, it was the duty of the decedent in using the 
high way at that place, no matter whether he was standing or walk¬ 
ing or sitting,—it is for you to determine,—to have due regard for 
any apparent danger attending the particular situation in which 
he placed himself at the time of the accident; and, if he failed in 
that duty, of course he could not recover; just as the District govern¬ 
ment could not deny its liability if it failed in the duty devolving 
upon it, as I have outlined that duty.” 

33 And to the Court’s answer to the written question of the 
jury, and to the further charge of the Court, counsel for the 

defendant noted an exception which was allowed by the Court. 

And the defendant, the District of Columbia, by its counsel prays 
the Court to settle, sign and seal this bill of exceptions now for then, 
that the same may become a part of the record in this case, which 
is done this 20th day of April, 1915. 

THOS. H. ANDERSON, Justice. 

[Endorsed:] At Law. No. 54976. P. Dallas Washington, Ad¬ 
ministrator of the Estate of Daniel Turner, vs. District of Columbia. 
Bill of exceptions. Conrad H. Syme, Roger J. Whiteford, Attorneys 
for D. C. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2818. District of Columbia, &c., appellant, vs. P. Dallas Washing¬ 
ton, adm’r, &c. Court of Appeals, District of Columbia. Piled 
May 3, 1915. Henry W. Hodges, clerk. 
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Statement of the Case. 

The decedent, Daniel Turner, on the 8th day of Septem¬ 
ber, 1911, while traveling along Nichols avenue in Anacostia, 
in the District of Columbia, stopped to talk with one Osceola 
Madden, and, according to the witnesses of the plaintiff, as 
Turner turned around to speak to Madden, who was in a 
buggy, he, Turner, ran up against, or fell up against, a fence, 
which was erected as a railing along an embankment on the 
side of the road; the boards gave away and Turner fell down 

It 
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an embankment, causing injuries which later caused his 
death. Turner was about seventy years of age and weighed 
over two hundred and fifty pounds. The testimony of the 
defendant was that Turner, while talking to Madden, sat 
down on the botttom rail of the fence, and Madden, to whom 
lie was talking, put his foot on the rail beside Turner, while 
Turner was sitting on the rail, and the rail suddenly dropped 
and Turner rolled backward through the railing down the 
embankment. Turner had been sitting on the fence two or 
three minutes possibly before the board gave way. The nails 
seemed to pull out from the end of the board and it dropped 
very suddenly, a distance about sixteen inches, to the ground. 
The question that arose in the trial had to do with the ques¬ 
tion of whether or not the boards that constituted a railing 
along the embankment were nailed on the inside, that is, 
next to the highway or on the outside of the posts. The jury 
found for the plaintiff in the sum of $1,000. 

Assignment of Errors. 

It is respectfully suggested that the trial court erred: 

1. In refusing defendant’s prayer No. 2, as follows: 

‘‘The jury are instructed that if they believe from 
the evidence that the plaintiff, in this cause, was, at 
the time of the accident, sitting upon a rail of the 
fence, that he was making a use of the rail that was 
unusual and unnecessarv and not in accordance with 
the purpose of its construction then the defendant is 
not liable.” 

2. In refusing defendant’s third prayer as follows: 

“The jury are instructed that if they believe from 
the evidence that the plaintiff was leaning against or 
sitting upon a rail of the fence, along the roadside, 
that it was his duty, previous to making such use 
of this fence, to examine the same, to observe its con¬ 
dition, and exercise extraordinary care before resting 
upon it.” 
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3. In refusing defendant’s fourth prayer as follows: 

“The jury are instructed that the purpose of a rail¬ 
ing was merely to indicate to travelers on the high¬ 
way, the portion of the highway on which they may 
safely travel, and it is not intended to be a barrier to 
prevent vehicles from going over an embankment, or 
to be used by pedestrians for purposes other than that 
for which it was erected.” 

4. In refusing defendant’s prayer No. 7, as follows: 

“The jury are instructed that if they find from the 
evidence that the plaintiff s decedent fell, and while 
falling, fell against the railing, and the railing gave 
way because it was not sufficiently strong to sustain 
the force of the impact, nevertheless the defendant is 
not liable.” 

5. In refusing defendant’s prayer No. 6. 

6. In refusing testimony of Dr. Nevitt. 


ARGUMENT. 

The first four assignments of error, constituting the refusal 
of the defendant’s prayers and the charge to the jury, have 
to do particularly with the purpose and use of the railing 
constructed along the roadside. It is the contention of the 
appellant that when it constructs a railing it is for the pur¬ 
pose of indicating to a traveler where he may travel along 
the raod in safety, and that any one who converts a railing 
to a use other than that for which it was intended assumes 
responsibility for his act. Railings are not constructed as 
resting places for travelers, and should a railing, sufficient 
in itself for the purpose for which erected, be put to such 
wrongful use by a person whose weight causes the same to 
give away, he cannot be heard thereafter to say that the 
municipality was negligent in that it failed to provide a rail¬ 
ing sufficient to sustain his weight. 
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In the case of Stickney vs. The City of Salem, 3 Allen, 
374, the facts showed that the end of a street was a highway 
leading out to the sea; that at its termination there was a 
sea wall eight feet in height, and a wooden fence built by the 
city extended across the whole length of the street, which 
fence had become defective. The plaintiff, being a man, 
seventy-three years of age, walked down to the foot of the 
street with a friend and while he engaged in conversation 
turned around, folded his arms, leaning against the ‘‘fence, 
and the railing near the end of it giving away, the plaintiff 
fell backwards over the wall onto the beach.” At page 376 
the court used the following language: 

“Taking the statement of the plaintiff’s witness, 
who was with the deceased at the time of the acci¬ 
dent, to be true, it is clear that no cause of action 
against the defendant was proved. His testimony 
shows that the deceased was not using the railing 
which is alleged to be defective, for the purpose for 
which the city was bound to maintain and erect it. 
His improper and unauthorized act contributed to 
the accident. The legal obligation to keep a suffi¬ 
cient railing upon the highway is imposed only when 
it is necessary to mark the limits of that part of the 
road within which persons may safely travel, or to 
furnish a guard against dangerous places so that 
proper protection may be afforded all those, who, in 
the exercise of due care as travelers while passing or 
standing on the way might otherwise be exposed to 
accident or injury. * * * The city or town is 

not bound by law to erect or maintain railings for 
persons to stand upon or lean against. They are not 
intended to be used for the convenience or accommo¬ 
dation for those who seek for a place of rest while 
they stop on the highway to lounge or recover from 
fatigue or to engage in conversation. If a person 
uses them for such purposes he does it at his own 
risk. * * * Suppose a person should tie his horse 

to a rail, and in consequence of its being defective or 
otherwise out of repair, the horse should escape or 
sustain an injury. No one would contend that in 





such case an action would lie to recover damages of a 
town or city which was bound to keep the highway 
in repair and to guard it with a sufficient railing. We 
can see no difference in such a case and that upon 
which the plaintiff relies to sustain his accident. The 
fact that the railing was defective and would have 
proved an insufficient barrier in case it became neces¬ 
sary for a traveler to use it for a legitimate object is 
wholly immaterial. It is a sufficient answer to the 
plaintiff’s case, that the defendants were not bound to 
keep the railing in repair for the purpose for which 
it was used by the decedent at the time of the acci¬ 
dent. It is clearly immaterial to attempt to ascer¬ 
tain the secret motives or intention of the deceased 
* * * inasmuch as it appears that the deceased 

leaned against the railing ‘while engaged in conversa¬ 
tion generally/ with his friend, and there is no evi¬ 
dence of any necessity or exigency which required 
him to use the railing at all, and there is no room for 
any inference that he was in the exercise of a lawful 
right so as to entitle his administrator to maintain 
this action.” 

In the case of Richards vs. Endfield, 13 Gray, 344, the 
court used the following language: 

“The duty imposed upon towns in respect to the 
repair of highways is that they should keep them 
safe and convenient for travelers w?th their horses, 
teams and carriages. The liability of towns for de¬ 
fects or want of repair in highways ^ intended to be 
commensurate with its duty. It is only those who 
are using the roads for legitimate purposes in the 
usual and ordinary mode that can claim indemnity 
of a town for injuries caused solely by defects in the 
highway, or by the combined defect of such defect 
and pure accident.” 

In the case of Stimson vs. City of Gardiner, 42 Me., 248, 
a child was returning from school, and passed on to a 
sidewalk, left about eleven feet above the ground, on the 
outside of the way; she stopped and leaned against a post, 









to which a railing had been nailed, and the railing gave 
away, the same having been loose and swinging for some 
time; she was thrown to the ground and severely injured. 
The court, at page 254, used the following language: 

“The public have no right in the highway, except 
to pass and repass thereon. Subject to the right of 
mere passage the owner of the road is still absolute 
master. The horseman cannot stop to graze his steed 
without being a trespasser. It is only in case of in¬ 
evitable or at least accidental detention, that he can 
be excused even in halting a moment. In Peck vs. 
Ellsworth, 36 Me., 393, the court said: ‘Towns are 
made liable for injury by statute only to the extent 
of its provisions.’ And it is held in that case that 
a party can recover of a town damages for an injury 
received on the highway, only when a defect or want 
of repair will prevent the highway from being safe 
and convenient for travel. If a circus company 
should appropriate a part of a public highway for 
an exhibition of their feats in horsemanship, or other 
acts of agility, entertaining no design to use that part 
of the way as travelers, could one of that company 
have any ground for a claim of damages for bodily 
injuries, or other losses, on account of any defect 
therein against the town or city in which the way 
was located. When children appropriate a part of 
the road for their sports and cease to use it as a way 
of travel, the town or city through which the way 
passes is not responsible for injuries, which may be 
received by any of the children so engaged, although 
the injuries may take place through a defect in the 
road.” 

The case of Eckert vs. Shawangunk. 77 Appellate Division, 
645, was a case in which the complainant charged that the 
city was negligent in not maintaining in proper repair a 
barrier in the public highway properly on a dangerous em¬ 
bankment and suffered the barrier to become rotten and un¬ 
safe, alleging the plaintiff’s intestate, a boy of eight years 
old, was found in the mill pond below, and near a place 
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where the highway ran along the edge of a pond. The boy 
bad been in the habit of fishing in the pond and was venture¬ 
some. On the day on which he left home he stated that he 
was going to pick strawberries and there was no proof of 
how the barrier was broken, or how he fell into the pond. 
The court held that the evidence was insufficient to establish 
that lie fell in while walking along the highway by reason 
of the insufficiency of the barrier, hence the town was not 
liable. The court, at page 996, said: 

“The incidental uses to which this railing on this 
embankment would be put does not include sitting 
upon it, or climbing over it or getting through it for 
any purpose. * * * If it can be said that the 

boy had a right to lean against the railing and the 
proof is that he did not lean against it, what caused 
it to break down? But the field is entirely one for 
speculation, and where there are two possible causes 
of the accident, one of which imposes negligence to 
the mayor and one does not the jury has no right to 
choose. It is mere speculation and a verdict in such 
case cannot be supported by the evidence. Upon the 
complaint in this cause and the evidence given to 
support the alleged cause of action, I think a motion 
for a non-suit should have prevailed.” 

The case of Langdon vs. Cohoes, 58 Hun., 226, was a case 
in which plaintiff met three girls on a bridge and stopped to 
talk. While they were talking two young men joined them. 
After talking a little while plaintiff sat down on the top rail 
near the west end of bridge, as did also three others of the 
party. After sitting there a short while plaintiff got off of 
the rail and stood in front of persons sitting on the rail. She 
then turned and went back to the place she had started from 
and put her hand on the rail, which gave way and plaintiff 
fell into the water with the rest of the party. The court held 
that the city was liable, but clearly indicates that the city 
would not have been liable if plaintiff had been sitting on 










8 


the rail when the accident occurred. At page 229 the court 
said: 

“The railing of the bridge should be sufficient to 
meet all of those incidental uses to which it would 
reasonably be put by persons crossing. \\ e say noth¬ 
ing about sitting on the rail. W e speak merely of 
that leaning against it which is the common act of a 
person stopping a moment for any purpose on the 
sidewalk of a bridge.” 


In the case of Nichols vs. New York, 128 Appellate Divis¬ 
ion, 532, the court held, as follows: 

“A municipality maintaining a draw bridge 
equipped with gates to stop pedestrians while the 
draw is open, but which open before the draw has 
reached its closed position is not liable for injuries 
received by an infant, who having thus gained access 
to the draw before it has reached its final position, 
thrust her head between the outer railing of the draw 
and the railing of the bridge proper so that she was 
injured when the draw was completely closed. It 
would not be expected that any one would put his 
head between the railing of the draw and that of the 
permanent structure so that it would be squeezed by 
moving the draw three or four inches from its proper 
position. Such an act would not be ordinary use for 
the purpose of travel. It is the duty of a municipal 
corporation to guard travelers upon its highwavs 
against such dangers as can or ought to be antici¬ 
pated or foreseen in the exercise of reasonable care 
and prudence; but a municipality is not liable for 
damages for injuries resulting from such extraordi¬ 
nary accidents as would not be guarded against in 
the exercise of ordinary care and prudence.” 

In the case of Orcutt vs. Kittery Point Bridge Company, 
53 Maine, 500, it was held: 

“Looking now T to the plaintiff’s own statement of 
the manner in which his misfortune occurred, it ap¬ 
pears that the captain of the company, to which he 
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belongs, having called a halt upon the bridge, he 
leaned his back against the railing to rest while 
waiting further orders and that when the order to 
fall in was given he was half sitting half leaning 
against the railing; that his impression is that two or 
three men were sitting on the railing a short time 
before but no one was on it when it broke. And that, 
as he sprang forward to take his place in the ranks, 
the railing, being rotten, gave way and he fell off of 
the bridge. It was for the safety of those who should 
be in the legitimate use of the bridge and its ap¬ 
purtenances as passengers only, that the corporation 
was bound to maintain the railing. It is plain, from 
the plaintiff’s statement, that he was using the rail¬ 
ing for no such purpose and that his unauthorized 
use of it was the immediate cause of the accident. 
Exceptions overruled, non-suit confirmed.” 

Dr. Nevitt’s Testimony. 

It is submitted that the court erred in refusing the testi¬ 
mony of Dr. Nevitt as to the cause of the death of the dece¬ 
dent. The plaintiff had offered the ph ysician, who testified 
that when he arrived after the accident Turner was dead, that 
he examined his body and from his observation of its condi¬ 
tion said that he was evidently suffering from concussion of 
the brain, which was the cause of his death. Defendant pro¬ 
duced Dr. J. Ramsey Nevitt, coroner of the District, who 
testified that he made an examination of the bodv of Daniel 
Turner; that he also heard the testimony of relatives and 
friends as to decedent’s condition previous to his death, and 
gave the certificate of death in his own handwriting, but was 
not permitted by the court to state either from his own recol¬ 
lection or from the certificate of death what was the cause of 
the death of the decedent. 

It is apparent that the intention of the defendant was to 
prove by this doctor that decedent met his death from causes 
other than the fall and that Turner died because of organic 
difficulties or disease of some sort, concerning which the 
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doctor would be presumed to testify. Certainly the defendant 
should have had the right to urge a defense on this ground. 
This was all the more necessary when we consider the state¬ 
ment made by one of plaintiff’s witnesses (R., 10), who testi¬ 
fied, “Turner fell against the fence,” and (R., 11), He ran 
up against the fence, ” and “Turner just turned around and 
whirled against the fence.” The purpose of the question 
asked Dr. Nevitt by counsel for the defendant was to show 
that Turner died of heart failure and not from injuries re¬ 
ceived from the fall. In light of the testimony of these wit¬ 
nesses it would seem that Turner was suddenly seized with 
some malady that caused him to fall and the fall, therefore, 
and not the defective condition of the fence, was the primary 
cause of his injury. The exclusion of Dr. Nevitt’s testimony 
precluded what would have been a competent defense for the 
District of Columbia, and it is urged that the court erred in 
refusing to let him testify as to his opinion of the cause of 
Turner’s death. 

Closely connected, from the standpoint of the testimony, 
with this error of the court, is also a further error in that the 
court refused defendant’s prayer No. 7, which reads as fol¬ 
lows : 

“The jury are instructed that if they find from the 
evidence that the plaintiff s decedent fell, and while 
falling, fell against the railing, and the railing gave 
way because it was not sufficiently strong to sustain 
the force of the impact, nevertheless the defendant is 
not liable.” 

There was some difference of opinion as to how plaintiff’s 
decedent came to fall, two of plaintiff’s witnesses stating the 
manner of his fall as given above. One of defendant’s wit¬ 
nesses, who was present at the time of decedent’s fall, stated 
that the decedent was sitting on the bottom rail of the fence. 
It is submitted, therefore, that the instruction asked for is 
based directly upon the testimony of the witnesses for the 
plaintiff, and the court should have definitely instructed the 
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jury on this point, and although he refused defendant’s 
prayer he failed to give the jury any instruction what¬ 
ever if they should find as a matter of fact that plain¬ 
tiff’s decedent fell against the fence. It is submitted also that 
this prayer stated the law correctly, and while no case appears 
in point in the books it is believed that it is comparable to 
the cases where a frightened horse while being frightened 
runs over an embankment that has an insufficient railing, 
which cases hold that the municipality is not liable, the law 
being stated thus, 

“And although a city may be negligent in failing 
to maintain a barrier on the edge of a street, yet, 
when a horse drawing an omnibus in the middle of 
the street, which is twenty feet wide and in good con¬ 
dition, falls from choking or inability to draw the 
vehicle and in his struggles to regain his feet plunges 
from the edge of the street dragging the omnibus 
with him and injuring a person therein, a recovery 
against the city for injuries cannot be had, since the 
absence of the barrier is only the remote cause of the 
accident, the fall of the horse being the approximate 
cause thereof.” 

Herr vs. Lebanon, 149 Pa., 222. 

It would seem, therefore, that the weakness of the barrier 
in light of the testimony of plaintiff’s witnesses was the re¬ 
mote cause of the accident, the falling of the decedent being 
the approximate cause, and it is submitted, therefore, that 
defendant’s prayer No. 7 should have been granted, or the 
court should have instructed the jury along the lines stated 
therein. 

Again. 

The court erred in refusing defendant’s prayer No. 6, 
offered as follows: 

“The jury are instructed that even if they find 
from the evidence that the boards of the railing 
through which plaintiff’s decedent fell were nailed 







on the outside of the posts, that this does not const! - 
tute negligence on the part of the District of Colum- 

bia.” 

The plaintiff alleged in declaration as follows: 

“The boards of which fence were negligently and 
carelessly nailed to the posts and trees from the in¬ 
side.” 

To support this allegation in his declaration, the plaintiff 
produced six witnesses, who testified that the boards on the 
railing were nailed from the outside of the posts, and argued 
to the jury that because the railings were nailed to the out¬ 
side rather than the inside of the posts, that it was easier to 
push the railing off the post than it they had been nailed 
on the inside. This at the trial was one of the grounds upon 
which it was sought to prove that the District was negligent. 

In view of the fact that the declaration alleged that the 
boards were nailed on the inside, the defendant was not put 
on notice that it would be called upon to refute testimony 
tending to show that the boards were nailed on the outside, 
and as this constituted one of the charges of negligence, it is 
urged that the variance existing here between the declara¬ 
tion and the proof embarrassed the defendant in making its 
defense. It is submitted, therefore, that this variance alone 
constitutes reversible error. 

Granting, for the sake of argument, that whether the 
boards were nailed on the outside or inside of the posts was 
a question of fact to be determined by the jury, it is sub¬ 
mitted that some instruction should have been given to the 
jury as to wdiether or not the nailing of the boards on the 
outside of the posts of itself constituted negligence. The jury 
was entirely wdthout instruction on the point by reason of 
the refusal of the prayer as quoted above. It is submitted 
that the court committed error in refusing the aforesaid 
prayer. 
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For the foregoing reasons the District of Columbia urges 
that the judgment herein be reversed and the cause be re¬ 
manded for new trial. 

Respectfully submitted, 

CONRAD H. SYME, 

Corporation Counsel, D. C., 
ROGER J. WHITEPORD, 
Assistant Corporation Counsel, D. C., 

Attorneys for Appellant. 
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BRIEF OF APPELLEE. 


Argument. 

About 100 feet north of the foot of the hill of Nichols 
Avenue leading to St. Elizabeth's Asylum, is a large 
fill under which is a culvert; at both ends of the cul¬ 
vert, there is a wall about three feet in height; this fill 
on the west side causes an embankment 25 or 30 feet 
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high; at each end of the wall on the west side extending 
along the edge of the embankment, there was, at the 
time of the accident complained of in this case, a rail¬ 
ing 25 or 30 feet in length, which railing consisted of 
two boards nailed to posts. (R., p. 8.) The boards 
were about two inches thick and were taken from the 
old Anacostia Bridge years before. (R., p. 9.) There 
was no paved sidewalk along the edge of the highway 
at this point, but merely a dirt pathway. (R., p. 8.) 
The side of the west embankment and the land at the 
bottom were covered with bushes, stones and rock. (R., 
p. 11.) It was down this 25 or 30 foot embankment 
that Daniel Turner fell because of the defective railing 
maintained at that point by the appellant. 

Appellant contends that as a matter of law the rail¬ 
ing erected and maintained by it at this dangerous 
part of the highway served the purpose of merely in¬ 
dicating to a traveler where he may travel in safety, 
and, therefore, there could be no recovery in this case. 
The trial court adopted the view, and so charged the 
jury, that it was for the jury to determine under all the 
circumstances of the case whether or not the appellant 
was guilty of negligence after undertaking to provide 
against the danger of the use of this particular part 
of the highway, and that it was further the duty of the 
jury to determine whether or not the decedent had due 
regard to any apparent danger attending the particular 
situation in which he placed himself and if he failed 
in that respect. (R., pp. 18, 19.) In other words, the 
court refused to follow the cases relied upon by the 
appellant, affecting municipalities liable only for negli¬ 
gence by reason of local statutes, and determine as a 
matter of law what was or was not a proper use of the 
railing in question, but viewed the case as one of 





claimed negligence and contributory negligence, rais¬ 
ing issues of fact to be passed upon by the jury. 


“ ‘The provinces of the court and jury in the 
Federal judiciary system are separate and distinct, 
and the line of division between them must be care¬ 
fully observed. The ascertainment of this bound¬ 
ary is often a matter of difficulty in a particular 
case, and when the difficulty arises doubts should 
be resolved in favor of trial by jury, which is the 
constitutional right of every suitor in the courts of 
common law. * * * And the court is never 

justified in directing a verdict, except in cases 
where, conceding the credibility of the witnesses, 
and giving full effect to every legitimate inference 
that may be deduced from their testimony, it is 
nevertheless plain that the party has not made out 
a case sufficient in law to entitle him to a verdict 
and judgment thereon.’ Adams vs. Washington 
& G. R. Co., 9 App. D. C., 26-30, and cases cited. In 
other words, it is only where all reasonbale men 
can draw but one inference from the facts that the 
question is one of law for the court. Jennings vs. 
Philadelphia B. & W. R. Co., 29 App. D. C., 219- 
235, 10 Ann. Cas., 761; Marande vs. Texas & P. 
R. Co., 184 U. S., 173-191, 46 L. ed., 487-495, 22 
Sup. Ct. Rep., 340 / 9 

Chesapeake Beach Ry. Co. vs. Brez, 39 App. D. 
C., 58. ;• 

The question of contributory negligence is always 
one for the jury where the facts are undisputed unless 
the hazard resulting from the acts of one is so great 
that no reasonably prudent person would have so con¬ 
ducted himself. 

Mosheuvel vs. D. C., 191 U. S., 247-265. 

But is is claimed by the appellant that it has been 
judicially determined that railings are not erected for 
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any other purpose than the marking out of a highway, 
and cases in the States of Massachusetts and Maine 
are cited. We respectfully submit that the liability of 
municipalities in these States is dependent upon stat¬ 
utes defining same, and therefore, the opinions of the 
courts in those cases do not state the rule of the com¬ 
mon law that would be enforced in this jurisdiction. 

This court has held that the sidewalks of the City of 
Washington extend from the curb line to the building 
line; that they are wholly the property of the United 
States and wholly subject to the control of the mu¬ 
nicipal authorities of the District of Columbia, and that 
the District of Columbia is liable for damages when 
negligent in the performance of its duties in controlling 
the same. 

Dotev vs. District of Columbia, 25 App. D. C., 
232. 

In Jones on Negligence of Municipal Corporations, 
Section 90, page 177 et seq., it is said: 

“* * * So by the general rule a person 

standing on the street, or leaning on a bridge rail¬ 
ing, is not precluded by so doing from insisting 
that the municipality has neglected to exercise rea¬ 
sonable care to keep its highways in a fit condition 
for use.” (Our italics.) 

In the case of Stickney vs. Salem, 3 Allen 374, cited 
by appellant (Br., p. 4), the following language of the 
court should be inserted where stars first appear in the 
quotation furnished by appellant: 



“If a person, without fault or negligence on his 
part, is forced against a railing, or takes hold of 
it to aid his passage, or falls against it by accident, 







or has occasion to use it in any way in furtherance 
of a lawful or reasonable exercise of his rights as 
a traveler, and by reason of any defect or insuffi¬ 
ciency it gives way and causes an injury, a town or 
city would be liable to make full compensation for 
the damages thereby occasioned.’’ (Our italics.) 

Even under the foregoing case, the court below prop¬ 
erly rejected appellant’s seventh prayer. The witness, 
Julia Mills, testified that before the man who was in 
the buggy got to Turner, “Turner fell against the fence, 
the fence gave way and Turner fell down the embank¬ 
ment.” (R., pp. 10-11.) The witness, Mary Williams, 
testified that Turner was going alongside of the fence 
and was called by a man in a buggy named Madden, 
and “turned around to speak to Madden who was in 
the buggy and he ran up against the fence and a board 
gave way and let him down the bank. * * * That 

Turner had not been sitting on the fence, but had been 
walking along.” (R., p. 11.) 

The restricted doctrine of liability enunciated in the 
case of Stickney vs. Salem, supra, has been criticized 
and rejected by the courts of New York and Georgia. 

In Langlois vs. Cohoes, 58 Hun., N. Y., 226, the facts 
stated disclose that the plaintiff was crossing a public 
bridge when she met three girls and stopped to talk; 
after talking a while, she stopped to sit down on the 
top rail near its west end; after sitting there a short 
time, she got up and went in front and spoke to one or 
two young men who joined the party; she then turned 
and went back to the place she started from and put 
her hand on the rail; it bent around to the north and 
she fell into the river with all the others. Plaintiff tes¬ 
tified that she was leaning against the rail with her 
hand upon it. At the close of the plaintiff’s case, the 
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court below non-suited the action. We quote at large 
from the opinion of the court reversing the lower court 
because it criticizes and points out the inapplicability 
of most of the cases cited by appellant in its brief. 

“* * * rpj ie i earne( j j us tice in non-suiting 

relied upon Stickney vs. Salem (3 Allen, 374), with 
the similar cases of Richards vs. Enfield (13 
Gray, 344); Orcutt vs. Kittery Point Bridge Co. 

(53 Me., 500); Stinson vs. Gardiner (42 id., 248); 

and Peck vs. Ellsworth (36 id., 393). I 

i i Now, in regard to the cases in those States, it 
is to be noticed that there the liability of towns is 
statutory, while with us the liability is held to arise 
at common law. To show the difference, we may 
refer to Stinson vs. Gardner (ut supra), holding 
that where children used a part of the public road 
for play, the town is not liable for injury sustained 
by defects in the road. With this we may compare 
Kunz vs. Troy (104 N. Y., 344), where the city was 
held liable for injury to a child playing in the 
street, caused by the fall of a counter placed on the 
sidewalk for sale. In McGuire vs. Spense (91 N. 

Y., 303), this difference between the law of some 
other States and that of our own, in respect to 
highways, is mentioned * * *. 

“Now, the doctrine which holds that the same 
duty of a city which exists as to travelers, exists 
also as to a child playing in the street, applies by 
analogy to this case. The man who, instead of 
walking with unresting and undeviating step across 
a bridge, pauses for a moment and rests against 
the railing, does not lose his right to protection 
against negligence, any more that does the child 
who plays in the street instead of walking sedately 
home. 

“In Orcutt vs. Kittery, etc. (ut supra), the Cap¬ 
tain of a company, to which the plaintiff belonged, 
called a halt upon a bridge. Plaintiff leaned his 







back against the railing to rest and wait for fur¬ 
ther orders. As he sprang forward to take his 
place in the ranks, the rotten railing broke and he 
fell off the bridge. 

i ‘ It was held that it was for passengers only 
that the corporation was obliged to maintain the 
railing, and that he could not recover; that his 
use of the railing was unauthorized. If that is the 
law of this State, the non-suit was proper. But 
we think that such is not our law.” (Page 228.) 

In the case of Jackson vs. Boone, 93 Ga., 662, it ap¬ 
pears that an excavation had been made along the mar¬ 
gin of a public sidewalk in the Town of Jackson and 
was protected by a railing of which a gate formed a 
part. The plaintiff leaned upon this gate and it gave 
way; he in consequence fell into the hole and was seri¬ 
ously injured. Defendant contended that if the plain¬ 
tiff intentionally leaned on the gate, he was not entitled 
to recover anything. The court refused to so charge, 
but on the contrary instructed the jury in substance, 
“that it was a question for them, whether or not, un¬ 
der all the circumstances, the plaintiff was making a 
proper and legitimate use of the gate in question.” 
(Page 664.) 

In the course of its opinion, the court says: 

“* * * We think the court was right in re¬ 

fusing the request and in charging as stated. Un¬ 
der our system, the question of negligence is gen¬ 
erally one for the jury. We cannot accept, as the 
correct law of the case at bar, the doctrine laid 
down in the case of Stickney vs. City of Salem, 3 
Allen, 374, relied on by counsel for the plaintiff in 
error, that:‘ A town is not liable in damages to one 
who, while stopping in the highway for the pur¬ 
pose of conversation, leans against a defective 





railing and is injured by reason of its insufficiency.’ 
Under the facts of that case, the question whether 
or not the plaintiff's injury resulted from his own 
negligence might well have been left to the jury. 

* * The law recognizes natural instincts and 

impulses of children, and holds a person strictly 
accountable for the consequences resulting from 
placing tempting, though dangerous, agencies with¬ 
in their reach. Man has been said to be ‘ a child of 
but an older growth’; certain it is that to a great 
measure he is controlled by impulse and natural 
inclinations; and in passing upon his conduct in 
any given instance, the laws of nature governing 
human action cannot properly be entirely over¬ 
looked. The better and safer rule is to allow each 
case to be decided on its own merits, and to per¬ 
mit the jury to determine whether or not in any 
particular instance, the plaintiff observed the 
proper degree of prudence. ’ 9 

It will thus be seen that the courts in the New Eng¬ 
land States where liability of municipalities because of 
negligence in the maintenance of their highways is 
based upon statutes, hold municipalities liable for 
damages in cases of this kind only when a person 
without negligence on his part 4 4 is forced against a 
rail, or takes hold of it to aid his passage, or falls 
against it by accident, or has occasion to use it in any 
way in furtherance of a lawful and reasonable, exercise 
of his rights as a traveler”; whereas, in the States of 
New York and Georgia where the liability of munici¬ 
palities for negligence is of common law origin, it is 
held to be a question for the jury to say whether or not 
a person voluntarily leaning or resting upon the railing 
of the bridge or railing on the edge of a highway is 
making a proper use of same or is acting without due 
regard to his safety. 












Under Section 1 of the Code, D. C., the common law, 
and all British Statutes in force in Maryland on Feb¬ 
ruary 27, 1801, are continued in force, except so far 
as the same are inconsistent with, or are replaced by, 
some provision of the Code. This Court in the case 
of B. & O. Ry. Co. vs. Thomas, 37 App. D. C., 255, held 
that in view of this provision of the Code, where there 
is enforced by some States a common law rule, and by 
others a civil law principle contrary in its effect, the 
common law rule shall be applied regardless of whether 
or not the Court is impressed with the justness of the 
opposite rule. 

The case of Langlois vs. Cohoes, supra, is a decision 
stating the common law rule and points out the reason 
why the case of Stickney vs. Salem, supra, is not fol¬ 
lowed. 

In conclusion, we respectfully submit that it cannot 
be argued with any force that the only inference that 
can be reasonably drawn from the testimony in this 
case is that the District was not negligent, or that the 
decedent was himself negligent or made an improper 
use of the railing, especially when, aside from the judg¬ 
ment of the court below and the opinion of twelve 
jurors, we have learned jurists in their printed opin¬ 
ions directly and unalterably disagreeing with each 
other upon the same subject, as is instanced by the 
cases hereinbefore referred to. 

Respectfully submitted, 

Wilton J. Lambert, 

Rudolph H. Yeatman, 

Attorneys for Appellee . 












